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IN THE UTAH COURT OF APPEALS

ALLISON JANE RASMUSSEN,

:

Plaintiff-Appellee,

:

Case No. 981653-CA

vs.

:

Oral Argument
Priority 15

REX B. RASMUSSEN,

:

Defendant-Appellant.

:

JURISDICTION
This is an appeal from a final decree in a divorce action. Jurisdiction is conferred
on this Court by Utah Code Ann. § 78-2a-3(2)(h) (1996).
ISSUES PRESENTED
1.

Did the trial court abuse its discretion in imputing $5,000.00 per month

income to Husband, where Husband testified his income was $2,200.00 per month, there
was no evidence to establish a specific greater net income, and there was no evidence that
Husband was voluntarily underemployed?
This issue is reviewed for abuse of discretion. Hall v. Hall. 858 P.2d 1018, 1021
(Utah Ct. App. 1993).
2.

Did the trial court abuse its discretion in imposing nearly all the marital debt

on Husband, in addition to requiring payment of alimony and child support, where there

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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was no finding that Husband had an ability to pay the debt and where the debts could
have been retired by liquidating assets?
The trial court's allocation of debt is reviewed for abuse of discretion. Finlayson
v. Finlayson. 874 P.2d 843, 847 (Utah Ct. App. 1994); Boyle v. Boyle. 735 P.2d 669,
670-71 (Utah Ct. App. 1987).
3.

Did the trial court abuse its discretion in fixing the value of personal

property based on the financial statement purportedly prepared by Husband, where Wife
had no knowledge concerning value and there was no competent evidence that Husband
had published the financial statement?
The court ruling on the admission of evidence is reviewed for abuse of discretion.
Griffith v. Griffith. 959 P.2d 1015, 1018-19 (Utah Ct. App. 1998).
4.

The trial court's findings and debt allocation were adopted almost verbatim

from Wife's closing arguments, but many of the findings have no support in the record.
Does this show that the trial court abused its discretion by ruling from passion or
prejudice based on a perception that Husband had not been candid with the court?
The trial court's allocation of debt is reviewed for abuse of discretion. Boyle,
supra.
DETERMINATIVE PROVISIONS
Utah Code Ann. § 78-45-7.5(7) provides as follows:
(7)

(a)

Income may not be imputed to a parent

unless the parent stipulates to the amount imputed or a
2
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hearing is held and a finding made that the parent is voluntarily unemployed or underemployed.
(b)
If income is imputed to a parent, the
income shall be based upon employment potential and
probable earnings as derived from work history, occupation
qualifications, and prevailing earnings for persons of similar
backgrounds in the community.
(c)
If a parent has no recent work history,
income shall be imputed at least at the federal minimum wage
for a 40-hour work week. To impute a greater income, the
judge in a judicial proceeding or the presiding officer in an
administrative proceeding shall enter specific findings of fact
as to the evidentiary basis for the imputation.
(d)
Income may not be imputed if any of the
following conditions exist:
(i) the reasonable costs of child
care for the parents' minor children approach or
equal the amount of income the custodial parent
can earn;
(ii) a parent is physically or mentally disabled to the extent he cannot earn minimum wage;
(iii) a parent is engaged in career
or occupational training to establish basic job
skills; or
(iv) unusual emotional or physical
needs of a child require the custodial parent's
presence in the home.

STATEMENT OF THE CASE
Nature of the Case. This is a divorce action.

3
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B.

Course of Proceedings and Disposition Below. Plaintiff filed her complaint

for divorce on August 19, 1996. (R. 1-8.) The Court bifurcated the granting of the
divorce from the other issues and granted a divorce on June 18, 1997. (R. 225-226.)
Trial of all other issues was held October 29, 1997, with an additional hearing on January
9, 1998. (R. 243-248, 274.) Closing arguments were submitted in writing. (R. 276285, 293-321, 322-331.) The Court issued a Memorandum Decision on June 15, 1998,
finding the issues substantially in favor of Wife. (R. 337-347.) Supplemental Findings
of Fact and Conclusions of Law and a Supplemental Decree of Divorce were entered July
8, 1998. (R. 350-361, 362-368.)
Husband filed his Notice of Appeal on August 4, 1998. (R. 373-374.)
C.

Statement of Facts. Husband and Wife were married February 14, 1973,

and had four children during the course of the marriage, three of whom were living at
the time of trial. (Tr. 9.)1 The parties had only one minor child, Chase, who was born
July 26, 1986. (Tr. 9; R. 353 1 16.) The parties lived in the Edgemont area of Provo
during most of the marriage and enjoyed a comfortable lifestyle. They were able to take
trips to Disneyland, England and Acapulco. They had friends, went to dinner, went to
shows, and had a good life. (Tr. 11.) While living in Provo, Husband had been a
general contractor and a real estate broker, and owned and operated a business called The

1

Unless otherwise indicated, all references to the transcript shall mean the transcript of
the hearing October 29, 1997 (R. 398).
4
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Lot Sweep. (Tr. 11.) Wife had also worked during most of the marriage (Tr. 53),
employed for much of the time at the Eye Clinic of Provo. (Tr. 10.) The couple also
had apartments. (Tr. 11.)
In 1990, the family determined to move to Sanpete County because Husband
wanted to take over a family farm. Wife testified that "it was something that my children
and I enjoyed also. And so we supported him in that decision." (Tr. 12.) In connection
with the move to Sanpete County, they sold their home and The Lot Sweep business on
contract. (Tr. 12.) They tried to purchase the family farm in Sanpete County, but that
did not work out. (Tr. 13.)

Prior to the move, Husband had suffered from panic

attacks. (Tr. 16.) Husband testified that verbal abuse by his uncle, with whom he
worked on the farm, caused severe depression. (Tr. 78.) The parties returned to Provo
for a short period (Tr. 13), then Husband obtained employment as Human Resource
Director at Moroni Feed Company, making about $3,000.00 per month. (Tr. 13.) The
family again moved to Sanpete County and purchased property. They already had a 36acre parcel and purchased an additional approximately 24-acre parcel2 and a 20-acre
parcel. The 36 acres was meadow ground with a spring. (Tr. 15.)

2

Jane Rasmussen was unsure of the acreage of the parcels described in her testimony.
(Tr. 15.) The appraisal prepared by stipulation describes a 53-acre farm, consisting of
a 36 acre meadow plus a 17.75 acre parcel and a 1.83 acre parcel. (Exhibit 11.) This
was after the 20-acre parcel and home had been sold. (Exhibit 2.)
5
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On the 20-acre parcel, the parties built their dream home, which "was what we had
ever wanted our home to be. It had a lot of custom features. It had a lot of oak. It was
4,000 square feet. It had surround sound wired. It had central vacuum plumbed. It had
many, many extras. It had a lot of nice things that we had wanted for a home in
retirement." (Tr. 20.)
Husband's depression became debilitating. He was terminated from Moroni Feed
Company in May, 1993, and for a year was totally disabled because of severe depression.
(Tr. 17, 78.)3 As Husband got over his depression, he started working for the LDS
Church as a janitor, but that lasted only three months. (Tr. 19.) He then started
performing construction and restoration work for LDS Church buildings, operating
through a corporation, Heritage Real Estate and Development, which he had purchased
in the 1970s. (Tr. 19, 121.) His health continued to improve and at that time of trial,
he had just come off his last medication and stated he was operating at 65 to 70% of
normal. (Tr. 79-80.) He anticipated that full recovery would come but that it would not
be "as quick as the next several months." (Tr. 120.)
During the latter part of the marriage and for a few months after the parties'
separation on July 14, 1996, Husband paid Wife $1,500.00 every two weeks from his
business income. From that, combined with her own income, Wife paid the house

3 Wife also suffered from emotional problems and had been hospitalized in
Charter Canyon Hospital as a result of an overdose of Zanax, which she had taken to
numb herself from arguments between Husband and one of the children. (Tr. 28-29.)
6
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payment, the utilities, and household bills. (Tr. 21.) Husband was able to pay that
amount, however, only by failing to pay the debts, including withholding taxes, workers
compensation premiums, and other taxes owed by the corporation. (Tr. 82-84, 113-114,
136.) At the time of trial, Husband's obligations (many jointly owed by Wife), which
were primarily related to corporation, were in excess of $90,000.00.

(Defendant's

Exhibit 9, Tr. 86.) Husband did not draw a formal salary from the business but used the
business account to pay personal bills and kept a record of those personal expenses. (Tr.
130.) Husband estimated that his income from the corporation at the time of rial was
$2,200.00, which he arrived at by looking at the expenses paid by the company. (Tr.
138.)
After first moving to Sanpete County, Wife obtained seasonal employment at
minimum wage for Moroni Elementary School and at the turkey hatchery. (Tr. 16-17.)
Starting in January, 1996, Wife obtained steady employment with the Sanpete Valley
Hospital (Tr. 20) and received an average monthly income of $1,459.00. (Tr. 24.)
Following the parties' separation on July 14, 1996, Husband continued to pay Wife
$3,000.00 per month for a few months. (Tr. 21.) He then terminated the payments and
started paying $700.00 per month based on an agreement made by the parties in the
divorce action. (Tr. 22.) On November 15, 1996, the parties sold their home near
Moroni for $237,000.00. As part of the transaction, the parties received in trade a home
valued at $125,000.00.

(Tr. 33.)

Wife testified that the home required significant

7
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ongoing maintenance, but that she had chosen to stay in the area because her son did not
want to move back to Provo. (Tr. 30, 36.)
Additional evidence concerning the debts and obligations of the parties is discussed
below in connection with the argument.

SUMMARY OF ARGUMENT
The trial court found that Husband had not been candid with the court, and adopted
the arguments by Wife's counsel even though many of the arguments were not supported
by the evidence. Husband has marshalled the evidence and demonstrated that many of
the findings have no support in the evidence. It appears the trial court's ruling was the
result of passion and prejudice, rather than based on reason and justice.
Even if this Court looks only at the individual elements of the decision, abuse of
discretion and a lack of evidentiary support are still evident. The trial court imputed
$5,000.00 monthly income to Husband without making the required preliminary finding
that Husband was voluntarily underemployed. This violates Hall v. Hall. 858 P.2d 1018,
1021 (Utah Ct. App. 1993). The findings also provide no clue as to how the trial court
arrived at the figure of $5,000. No evidence supported that specific figure; it appears
only in the closing arguments of Wife.
The trial court also abused its discretion in imposing debts of $90,098.88 on
Husband, most of which are immediately due in full, where Husband has no ability to pay

8
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the debt without liquidating the assets he uses to earn income. Wife, in contrast, was
allocated only $26,001.00 of installment debt. Wife was also awarded the family home
valued at $126,000, which was free and clear of any debt.
Finally, the trial court abused its discretion in admitting a purported financial
statement as substantive evidence of value. There was no competent evidence Husband
ever used or published the financial statement, nor that he intended it to be an accurate
statement of value as of the time of trial. The values on the supposed financial statement
were greatly in excess of the values testified by Husband, and in at least one case greater
than new value.

ARGUMENT
POINT I
IMPUTING INCOME TO HUSBAND WAS IMPROPER
WHERE THERE WAS NO FINDING HE WAS
VOLUNTARILY UNDEREMPLOYED AND NO
EVIDENCE THAT HE CURRENTLY HAD THE
ABILITY TO EARN $5,000.00 PER MONTH.
The determination of Husband's income was a primary disputed issue at trial. (Tr.
5, R. 278 t 9, R. 297 f 3, R. 322-324.)
The trial court made two critical findings concerning Husband's income producing
ability. First, the court found that Husband had recovered from his depression and was
operating at full capacity. Second, the court found that Husband had historically made
9
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in excess of $5,000.00 per month and had the ability to do so in the future. Neither
finding is supported by the evidence.
A.

Husband was not fully recovered from his depression.

The trial court's Finding No. 10 states:
The defendant testified and the Court so finds that the
defendant was functioning at only 60% of his true capacity in
1996 due to his depression. The defendant testified and the
Court so finds that he is now able to function and operate at
close to his 100% normal capacity and is no longer taking
medications for depression as of October, 1997.
(R. 352 J 10.)
This finding appears to have been adopted nearly verbatim from Wife's closing
arguments (R. 296), but it is not supported by the evidence. Husband testified:
Q.

[by Don Petersen] Now, you're back to work?

A.

Yes.

Q.

Are you taking any medication right now?

A.

No.

Q.

Have you recently been taking medication?

A.

Yes.

Q.

What were you taking?

A.
Over the years, I've been on several different
anti-depressants. And the latest one was Prozac. And I have
been on that steadily for two or three years. And a couple of
weeks ago, I came off of it.

10
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Q.
Prozac?

How is it going now that you're not taking

A.
It's tough. There's good days and bad days.
But generally speaking, I'm recovering.
Q.

Are you able to work every day?

A.

Yes.

Q.

Are you keeping busy —

A.

Yes.

Q.

~ with your work?

A.

Yes.

Q.
How would you compare your condition now to
say 1990 before this problem?
A.
Before I got into heavy depression, I would say
if we call that 100 percent, I'm probably somewhere around
65 percent or something now, 70 percent or something.
Q.

You are 65 to 70 percent back to normal?

A.

Yeah.

(Tr. 79-80.) In response to cross-examination, Husband confirmed this testimony:
Q.
[by Douglas Neeley] And you say now in 1997
as we sit here today, that you're sixty-five to seventy percent
normal? Is that the words you used?
A.

Yeah. That's what I said.

Q.

Has that affected your ability to earn a (inaudi-

ble)?

11
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A.

Yeah.

Q.

So, you're off Prozac now?

A.

Yes.

Q.
In the next several months, then do you anticipate being back to one-hundred percent?
A.
Not as quick as the next several months. I
anticipate someday down the road, I hope to be well again.
(Tr. 120.)
The court's "finding" was purportedly based on the testimony of Husband, not on
any testimony from Wife. Wife did not, however, provide any conflicting testimony.
The undersigned counsel is unaware of any other testimony in the record on this subject.
This Court should hold that Finding No. 10 is not supported by, and is contrary to, the
evidence.
B.

No evidence supports the finding that Husband had the ability to earn

$5.000.00 per month.
While working as a Human Resource Director for Moroni Feed Company in 1992
through May, 1993, Husband earned approximately $3,000.00 per month. (Tr. 13, 17.)
There was no testimony concerning his monthly income at any prior employment.
Following the job with Moroni Feed Company, Husband was unable to work for a year
due to severe depression and ultimately became self-employed through a corporation,
Heritage Real Estate and Development. (Tr. 19.) The only direct testimony concerning

12
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the income from that business came from Husband, who testified that his income was
approximately $2,200.00 per month, and that his net income would be $1,703.00 if he
took proper deductions. (Tr. 85.) No one testified that Husband's income was $5,000.00
per month. The figure first appears in Wife's closing arguments. (R. 297 f 3.)
The only testimony which might be viewed as supporting the $5,000.00 figure is
the following: Husband paid Wife $3,000.00 per month for a few months prior to the
separation in July, 1996, and continuing thereafter for four to six months. (Tr. 132-133.)
There was no evidence concerning what Husband was spending during that time. Later,
after payments to Wife were reduced to $700.00 per month, Husband testified that his
monthly income from the corporation was $2,200.00. (Tr. 138.) Husband apparently
traveled to Florida twice during the latter part of 1996 to investigate a business
opportunity there. (Tr. 156-157.) He also took his sons to Las Vegas to watch a BYU
football game and took his youngest son at least twice. (Tr. 172.) Wife attempted to
establish that Husband provided some financial assistance to some individuals to help
them start a corporation known as Starburst, but the testimony does not establish that
Husband ever provided any financial assistance nor the amount of any assistance. (Tr.
166-169.)
This testimony, standing alone, is insufficient to fix the income of the corporation
at anything greater than $3,000.00 per month, the amount Husband was contributing to
the household just before and for a few months after the separation. Even that must be

13
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balanced with the fact that those payments were possible only because Husband was
accumulating $90,000.00 in debt.
While counsel appreciates the difficulty faced by the trial court in determining the
monthly income of an individual who had not filed tax returns, who admittedly paid
personal expenses from the business account, and who historically had been able to assist
in the parties' enjoying a comfortable lifestyle, the record simply does not support the
figure chosen by the court. There are no findings to explain how the court resolved the
conflicting evidence to arrive at that particular figure. No witness testified to that figure,
nor to any amount close to that figure. This Court should hold that Finding No. 13 is
not supported by the evidence.

C.

The trial court did not find Husband was voluntarily underemployed.

Finding 13 may be read as not finding that Husband was currently earning
$5,000.00 per month but only that he had the ability to do so, and that the court therefore
determined to impute that level of income to Husband. Such an imputation of income
violates Utah Code Ann. § 78-45-7.5(7)(a)4 because the court did not find that Husband
was voluntarily underemployed and there was no evidence which would have supported
such a finding.

4Utah Code Ann. § 78-45-7.5 was amended in 1998, after the trial of this action,
but the amendment did not affect subdivision (7).
14
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An identical situation was presented in Hall v. Hall. 858 P.2d 1018 (Utah Ct. App.
1998). The husband in that case had historically earned consulting income in excess of
$100,000.00 per year. A few days before trial, the husband submitted a proposed finding
stating his income was $66,000.00 per year. Then, just ten days before trial, husband
accepted a new job with a salary of $40,000.00 per year. The trial court based alimony
and child support on the historical income of $100,000.00 per year. On appeal, this
Court held that Utah Code Ann. § 78-45-7.5(7)(a) (1996) prohibits a court from imputing
income to a parent unless the court finds "that the parent is voluntarily unemployed or
underemployed."

858 P.2d at 1024. Because there was no finding of voluntary

underemployment, the court reversed the imputation of income and remanded for
appropriate findings.
The Hall court also noted that if it had been appropriate to impute income, the
court would still need to make specific findings concerning the "work history,
occupational qualifications, and prevailing earnings for persons of similar backgrounds
in the community."

858 P.2d at 1026. No testimony on Husband's occupational

qualifications or on prevailing earnings for persons of similar background was presented
at trial.
In the instant case, there is no evidence from which the court could have made a
finding of voluntary underemployment. Remand for additionalfindingswould, therefore,
not be fruitful.

This Court should hold that there is no basis to impute income to
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Husband. The Court should vacate the alimony and child support awards and remand for
new findings specifically determining the amount of Husband's actual income at the time
of trial. Alimony and child support should then be reevaluated to determine the proper
amount of child support and to determine whether alimony is appropriate and, if so, the
appropriate amount.
POINT II
THE TRIAL COURT ABUSED ITS DISCRETION IN
VALUING THE PERSONAL PROPERTY AND IN
ASSIGNING THE BULK OF THE DEBT TO HUSBAND.
On the surface, the trial court's distribution of assets appears almost equal, a net
distribution to Wife of $109,899.00, with a net distribution to Husband of $101,883.12.
The distribution to Husband, however, included $90,098.88 in debts, the majority of
which is tax debt which is immediately due and payable. Wife, on the other hand,
received only $26,001.00 in installment debt. In addition, there is no competent evidence
of the current value of the assets awarded to Husband. The valuation adopted by the
court was based on a document which should not have been received into evidence.
The value of the assets awarded to Husband was determined based on a purported
financial statement (Exhibit 6) which Wife printed from Husband's computer. Husband
testified he had not seen the document and did not create it. (Tr. 131.) Wife responded
by testifying that she had printed the statement from Husband's computer.
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(Tr. of

hearing 1/9/98 at pp. 6-7.) Husband objected to the admission of the document; the trial
court overruled the objection. (Tr. 70-71.)
Under Rule 801(d)(2) of the Utah Rules of Evidence, the "statement" of a party
opponent is not hearsay and may be admissible, the computer document was not a
statement. There was no evidence that the computer document was anything more than
Husband's idle doodling on the computer, something which he prepared with the idea of
possibly submitted to a bank, but which he ultimately decided not to use. Wife claimed,
without foundational knowledge, that Husband had prepared it to submit to Far West
Bank (Tr. 45-46) but acknowledged that she did not see him give it to the bank and never
saw the document in the bank's file.

(Tr. 48.) Indeed, there was no evidence that

Husband had ever even printed the document-Wife did not testify to having ever seen the
document other than on the computer. In many respects, this case is similar to Arnold
v. Sharpe. 251 S.E.2d 452 (N. C. 1979), which was a suit for libel. Sharpe, a bank
vice-president, wrote by hand a note containing libelous statements, and a bank employee
read the hand-written note while it was on Sharpe's desk. Plaintiff asked the court to
assume that the hand-written note referred to her, and that the libelous portions were later
incorporated in a type-written document placed in plaintiffs personnel file.

Sharpe

acknowledged he had prepared a hand-written draft of the letter eventually placed in
plaintiffs file, but stated he had changed it several times before the final version was
typed. The North Carolina Supreme Court held there was no evidence of publication.
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Similarly in this case, there is no evidence to establish that the document on
Husband's computer was anything more than a draft. Although Husband later obtained
a loan from Far West bank, there was no evidence that he submitted a financial statement
as part of the loan application, nor that any such financial statement bore any resemblance
to the document on Husband's computer. The court abused its discretion in admitting the
document.
Wife further acknowledged that she had no personal knowledge concerning the
condition or value of the items listed on the supposed financial statement. (Tr. 48-49.)
Even an owner is not competent to testify concerning value if the owner does not have
any realistic idea concerning value.

Utah State Road Commission v. Steele Ranch,

533 P.2d 888, 891 (Utah 1975).
The only competent evidence concerning value of the equipment was presented by
Husband, who had experience in purchasing such vehicles and equipment and was
familiar with the current condition of the various assets. (Tr. 90-91.)
For example, Wife asserted, and the court found, that the value of a custom-made
flat-bed trailer was $8,500.00. The price of the trailer new was only $8,025.00, plus tax,
and that was well over a year prior to trial. (Exhibit 7.) Husband testified the trailer was
currently worth only $4,000.00, because of wear and tear and the normal abuse involved
in construction work. (Tr. 91.) Wife provided no contrary evidence except the invoice
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showing the initial price. This Court should hold that the value of $8,500.00 is not
supported by the evidence.
The court placed the value of a 1951 Chevrolet pickup at $10,000.00. The only
support for that valuation was Wife's testimony that husband, at some point earlier in the
marriage, stated that he hoped to use the pickup as an investment, and that ff[h]e felt in
a collector's value in California because of its condition, it would be worth $10,000."
(Tr. 44.) Husband, in contrast, testified that the pickup was worth only $2,500.00. (Tr.
214.) Husband explained that he had paid $4,000.00 for it in hope of selling it as a
collector's item. He then discovered that it was not a real 1951 Chevrolet pickup, but
rather an old body sitting on a Monte Carlo frame and engine. Husband testified that
there was nothing authentic or collectible about the pickup. (Id.) Where the issue was
what the pickup was worth at the time and place of trial, Wife's testimony concerning
what Husband previously thought he might be able to receive in another state is simply
not competent evidence of value. Morgan v. Morgan, 854 P.2d 559, 563 (Utah Ct. App.
1993) (Marital estate should be evaluated at time of trial unless judge makes detailed
findings explaining the departure from the general rule.). The Court should hold that the
pickup was worth only $2,500.00 in accordance with the only competent evidence
presented at trial.
Husband was awarded the accounts receivable and charged the full face value of
$37,000.00, although Husband testified he had employed an attorney to collect the

19
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

accounts without success, and the accounts were likely not collectable. (Tr. 94.) There
was no testimony from Wife showing the accounts were collectable. The Utah Supreme
Court has approved the inclusion of the discounted value of accounts receivable as a
marital asset. Sorensen v. Sorensen. 839 P.2d 774, 778 (Utah 1992). It is contrary to
equity to charge Husband with the full value of the accounts receivable where the only
evidence on the subject showed the accounts were likely not collectible.
Not only was the division of assets not based on competent evidence, it left
Husband no way to pay the tax and other debts without selling the farm and the business
equipment, thereby destroying his ability to earn income. This Court has held it is an
abuse of discretion to award all the liquid assets to one party in a divorce. Finlayson v.
Finlayson. 874 P.2d 843, 848 (Utah Ct. App. 1994). See also Berry v. Berry. 635 P.2d
68, 70 (Utah 1981) (abuse of discretion to order husband to purchase wife's interest in
business where husband had no current ability to fund the purchase).
The division of assets here leaves Husband burdened with insurmountable debt,
while Wife has a $126,000 home free and clear and a relatively small level of debt, all
payable in installments. This is inequitable and should be reversed.
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POINT in
THE LACK OF SUPPORT FOR MANY FINDINGS
DEMONSTRATES THAT THE AWARD WAS BASED ON
PASSION AND PREJUDICE.
The trial court had an obligation to decide the case based on the testimony
presented in the documents admitted into evidence. "[W]here it appears that such an
award has resulted from passion or prejudice rather than from reason and justice, this
Court must not permit it to stand." First Sec. Bank of Utah, N.A. v. J.B.J. Feedyards.
Inc.. 653 P.2d 591, 599 (Utah 1982). Arguments of counsel are not evidence. State v.
Stephens. 946 P.2d 734, 738 (Utah Ct. App. 1997). In this case, however, the court's
findings track the closing arguments of Wife's counsel almost verbatim and include many
supposed findings which have support only in those closing arguments.
Adopting the suggestion from Wife's closing arguments (R. 317), the trial court
found that Husband "has been less than candid with the court in regards to his income
and expenses." (R. 353 f 12.) Husband, of course, disputes this finding and asserts that
a lack of records and recollection is not the equivalent of dishonesty. Even if the finding
were supported, however, it would not justify the court's wholesale adoption of Wife's
closing arguments without considering whether the positions asserted in the arguments
were supported by the evidence. The only explanation that can be drawn is that the trial
court became upset with Husband and the ultimate award was the result of that passion
and prejudice.
21
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Following are a few examples of findings which are not supported by the record.
Although many of these findings would not individually be of any major concern,
cumulatively they show that the court's decision was based on the arguments of counsel,
not the evidence.
Finding 4 states:

"The plaintiff has a high school education and has worked

sparingly throughout the marriage." Wife's actual testimony was that she had one year
of business in college (Tr. 11), and that it was "very much so correct" that she had
"worked during most of [her] marriage." (Tr. 53.) The same finding also lists the recent
minimum wage jobs of Wife but omits the fact that she worked during most of the
marriage at the Eye Clinic of Provo. (Tr. 10.)
Finding 5 asserts that Husband "is a forty-six (46) year old male with a Bachelor's
degree in business." The age is accurate; the claim of a Bachelor's degree in business
finds no support in the record. Wife made the assertion in her closing arguments. (R.
295.) Husband disputed the claim in his reply. (R. 323.) The trial court adopted Wife's
argument as evidence.
Finding 8 asserts plaintiff used her retirement account at Merrill Lynch to support
the family during the period of Husband's disability, as well as incurring credit card debt.
While those findings are supported by the evidence, the court failed to acknowledge the
undisputed evidence that the parties also used money from Husband's inheritance (Tr. 54,
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110) and Husband's unchallenged testimony that he also contributed about $10,000.00
from his retirement and about $30,000.00 received from his mother. (Tr. 111.)
Finding 9 asserts that "the defendant's individual income tax return showed he
grossed $18,600.00 as his share of livestock sales from R & D Livestock in [1996]."
Defendant's individual income tax return was not offered into evidence, and there is no
evidence in the record concerning what the return shows nor concerning the gross income
from R & D Livestock in 1996. Even if there were evidence concerning the gross
income from R & D Livestock, it would be irrelevant without corresponding evidence
showing the expenses of the business. Sawyers v. FMA Leasing Co.. 722 P.2d 773, 774
(Utah 1986) ("Therefore, proof of lost gross profits does not afford courts a proper basis
for a damage award, where there is no evidentiary basis on which to calculate net profits
with reasonable certainty."). Husband testified, without contradiction, that there was no
income from his cattle partnership business. (Tr. 139.)
Finding 10 asserts that Husband "testified and the Court so finds that he is now
able to function and operate at close to his 100% normal capacity . . . ." The actual
testimony, quoted above at pages 10 to 12, is that Husband was functioning at only 65
to 70% of normal and did not anticipate being back to 100% of normal for many more
months. (Tr. 120.)
Finding 11 asserted:

"The defendant's ability to earn increased income in the

future is much greater than the plaintiffs given his training, education and experience."
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Husband did testify that he was functioning at 65 to 70% of normal and hoped at some
point to be back to 100%.

There was no evidence, however, that there was an

opportunity for increased income based on Husband's training, education and experience.
Husband testified he was already working every day. (Tr. 79.)
Paragraph 12 of the Findings asserts that Husband "has been less than candid" and
implies that there was some deception by Husband in hiding that he used his business
account to meet his own personal needs. Husband readily testified, however, that he used
his company check book to pay personal bills because he did not receive a salary as such
from his company. He further explained that he marked those purchases on a salary
expense sheet. (Tr. 130.) There is no lack of candor in this testimony.
The infirmities of paragraph 13 of the Findings, which finds that Husband is
capable of earning $5,000.00 per month, are addressed above at pages 12 to 14.
Finding No. 25 addresses the value of real estate purchased by the parties. By
stipulation of the parties, Ken Bench appraised the 56 acres of farm ground at
$41,500.00. The court found the value to be $50,000.00 (Finding 26), based in part on
the claim that "the plaintiff submitted documentation in evidence that a portion of the
ground was purchased in 1989 from Christensen for $21,000.00." The undersigned
counsel has been unable to discover any documentation or evidence supporting that
statement. Wife's closing arguments assert that the land was purchased from Saunders
for $21,000.00. (R. 300.) There is no reference in any of the exhibits, however, to a
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purchase from either Christensen or Saunders, nor any mention in the testimony of a
purchase price of $21,000.00. Plaintiff testified that 36 acres (part of the 56 acres) was
meadow ground with a spring, and that it had been purchased for about $17,400.00. (Tr.
15.)
Finding 27 asserts: "The defendant sold 73 head of cattle during the pendency of
this matter and received in excess of $35,000.00 from the sale thereof that he has
retained." This statement is not supported by the evidence presented at trial.
Paragraph 30 of the Findings sets forth the distribution of assets and the value
placed on the various assets. The lack of record support for these findings is addressed
above at pages 16 to 20.
The trial court abuses its discretion when it decides a case based on evidence not
in the record:
Although we give counsel considerable latitude in
making arguments to the jury, counsel exceeds the bounds of
this discretion and commits error if he or she calls to the
jury's attention material that the jury would not be justified in
considering in reaching its verdict. The Utah Rules of
Professional Conduct also prohibit an attorney from alluding
to matters not introduced as evidence at trial. The insinuation
that other evidence exists encourages the jury to determine its
verdict based upon evidence outside the record and jeopardizes a defendant's right to a trial based upon the evidence
presented.
State v. Young, 853 P.2d 327, 349 (Utah 1993).
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It is apparent from the findings that the court accepted as true Wife's closing
arguments and based the distribution of assets and other findings on those arguments.
Where so many of thefindingsare simply not supported by the record, this Court should
conclude that the decision was based on passion and prejudice, rather than based on a
considered evaluation of the evidence. The Supplemental Decree of Divorce should be
vacated and the matter remanded for a new trial before a new judge.
CONCLUSION
The heavy burden of showing an abuse of discretion has been satisfied in this case.
Many of the trial court's findings are simply not supported by the evidence. On those
matters for which there is technically evidentiary support, this Court must conclude that
the trial court's decision was not based on a considered review of the evidence, but upon
passion and prejudice. This Court should vacate the Supplemental Decree of Divorce and
remand for a new trial before a new judge.
Alternatively, the Court should vacate the finding that Husband's income is
$5,000.00 per month, and remand for newfindingsto determine the amount of Husband's
actual income at the time of trial and for reevaluation of the child support and alimony
awards.
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DATED this /&

day of August, 1999.
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DISTRICT COURT, SANPETE COUNTY:
Manti, Utah 84642
v
Telephone: 435-835-2131 Fax: 435-835-2135

ALISON JANE RASMUSSEN
MEMORANDUM DECISION
Plaintiff,
Civil No. 964600705

vs.
REX B. RASMUSSEN

JUDGE LOUIS G. TERVORT

Defendant.
The Court having heard the evidence of the parties presented at trial and having considered
the parties' proposed Findings of Fact makes the following Memorandum Decision.
The parties were married for twenty-four (24) years, having been married the 14th day of
February, 1973, in Provo, Utah.
The parties separated in July of 1996. Prior to the separation and for several months
thereafter, the Defendant paid $3,000.00 per month to the Plaintiff from which she would pay
marital debts and obligations.
The Plaintiff is a forty-one (41) year old female with moderate physical impairments, having
had a hip socket reconstructive operation in or about 1991. The Plaintiff also suffers from a
degenerative hip disease which continues to worsen and surgery is anticipated. The last time the
Plaintiff had such hip surgery, her recovery lasted about a year.
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MEMORANDUM DECISION. Case No. 964600705. Page 2
The Plaintiff has a high school education and has worked sparingly throughout the
marriage. The Plaintiff has worked, earning mostly minimum wage, at the Moroni Turkey Hatchery
and for the North Sanpete School District as an aide. The Plaintiff is currently employed at the
I.H.C. Sanpete Valley Hospital and earns $1,459.00 per month.
The Defendant is a forty-six (46) year old male with a bachelor's degree in business. During
the marriage, the Defendant has held contractor and real estate licenses. The Defendant has been
employed during the marriage in the real estate business, personnel manager, as a private
contractor, a land developer and cattle rancher. The Defendant has owned and operated several
businesses. At the time of the divorce the Defendant was a partner in a cattle raising partnership
with Mr. George Dyches called R&D Livestock.
The Defendant's income has fluctuated throughout the parties' marriage. While living in
Utah County prior to 1991, the Defendant enjoyed a good income and was able to provide the
Plaintiff and the children a very comfortable living, an upscale home, businesses and apartments.
Since 1995 and to the present, the Defendant owns and operates his own construction
company known as Heritage Real Estate and Development, as well as being one of two partners
in R&D Livestock.
The Defendant has suffered from depression during the parties' marriage. In fact, the
Defendant failed to maintain any employment during part of 1994 due to his depression. During
this time, the Plaintiff used her retirement account at Merrill Lynch to support the family as well as
incurring credit card debt.
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MEMORANDUM DECISION. Case No. 964600705. Page 3
In 1996, the Defendant's business grossed $151,887.00, according to the 1996 corporate
tax return. In addition, the Defendant's individual income tax return showed he grossed $18,600.00
as his share of livestock sales from R&D Livestock in the same year.
The Defendant testified and the Court so finds that the Defendant was functioning at only
60% of his true capacity in 1996 due to his depression. The Defendant testified and the Court so
finds that he is now able to function and operate at close to his 100% normal capacity and is no
longer taking medications for depression as of October 1997.
The Defendant has been the primary income producer throughout the 24 year marriage.
The lefendant's ability to earn increased income in the future is much greater than the Plaintiff's
given his training, education and experience. The Plaintiff is presently earning an income that is
much less likely to increase particularly in light of her degenerative hip disease. The Plaintiff's
health problems will most likely impact her continued ability to earn and will certainly increase the
medical expenses she needs in the coming years.
The Defendant has been less than candid with the Court in regards to his income and
expenses. It is apparent to the Court that the Defendant uses his business account to meet his
own personal needs as well as those of his business. The Defendant has obviously used income
from his business to further other speculative ventures and has lived at a standard of living well
above that of the Plaintiff since the parties' separation.
The Court finds that the Defendant is capable and has the ability to earn in excess of
$5,000.00 per month based upon his education, training and experience, and has done so in the
past. There has been no credible evidence presented to the Court that verifies or justifies
attributing a lower income figure to the Defendant.
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Machine-generated OCR, may contain errors.

MEMORANDUM DECISION. Case No. 964600705. Page 4
On the other hand, the Court finds that the Plaintiff is living at a standard well below what
she enjoyed during the marriage and is in need of alimony from the Defendant, based upon her
expenses and present income.
The Plaintiff should be awarded and is entitled to alimony in the sum of $1,000.00 beginning
March 1,1998 and continuing each month thereafter for at least the length of the marriage unless
terminated by remarriage or further Court order.
There have been four (4) children born as issue of this marriage, with only Nicholas Chase
Rasmussen still a minor, having been born July 26, 1986.
Both parties are fit and proper person to be awarded the care, custody and control of the
minor child. It is reasonable and proper that they be awarded joint custody, with the Plaintiff being
awarded primary and residential custody and the Defendant being awarded reasonable rights of
visitation. If the parties cannot resolve the issue of visitation, then the provisions of §30-3-35 of the
Utah Code Annotated shall apply.
Based upon the incomes of the parties above-mentioned, the Defendant should pay to the
Plaintiff the sum of $477.00 per month in and for child support beginning April 1, 1998 and
continuing thereafter until the minor child reaches 18 years of age or graduates from high school,
whichever occurs last.
The Plaintiff maintains health insurance for the benefit of the minor child. The Plaintiff
should be entitled to receive a credit against the base child support amount for one-half (%) of the
monthly medical insurance premiums actually paid for the benefit of the child of the parties, subject
to verification thereof.
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MEMORANDUM DECISION. Case No. 964600705. Page 5
Each parry should pay one-half {V*) of all non-covered medical, dental, orthodontic,
optometry, etc., expenses for said minor child.
The Defendant should pay the Plaintiff directly for child support and Universal Income
Withholding pursuant to UCA §62A-11-501 (1953) as amended does not apply at this time. This
income withholding procedure shall apply to existing and future payors. The issue of child support
arrearages should be reserved for future administrative or judicial determination.
Because the Defendant has numerous tax deductions from his corporation and his farm,
the Plaintiff should be entitled to claim the minor child for income tax purposes.
The parties accumulated numerous assets and debts during the marriage. The value of
the assets were disputed by the parties. It is clear from the evidence that the parties owned a
family home that was sold for $237,000.00 in December of 1996. The proceeds from the home
were used to pay off the debt on the home as well as the debt associated with the other farm
ground owned by the parties.
The remaining proceeds from the sale of the home were used to purchase a smaller home
and lot that the Plaintiff and minor child have resided in since December of 1996, which has a value
of $125,000.00.
The parties accumulated approximately 56 acres of farm ground in Sanpete County. The
Defendant submitted a Limited Appraisal report from Mr. Ken Bench dated May 30, 1997. The
appraisal report used comparable sales in 1992 and 1995 and found the value of the ground and
water to be $41,500.00. However, the Plaintiff submitted documentation and evidence that a
portion of the ground was purchased in 1989 from Christensen for $21,000.00. The remaining
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acreage was purchased from Nunley in 1994 for $35,000.00, for a total purchase price of
$56,000.00.
The Court finds the value of the farm ground and water to be $50,000.00 which is a
compromise between the evidence presented by the parties but which the Court is convinced is the
fair market value.
The Defendant sold 73 head of cattle during the pendency of this matter and received in
excess of $35,000.00 from the sale thereof that he has retained.
The parties have accumulated other items of property. The parties are in dispute as to the
values and distribution. The Court is convinced that the Defendant previously set a value on the
home, farm ground and equipment and businesses when he drafted his own financial statement.
The parties have also accumulated a large amount of debt during the marriage. The Court
has divided the debt and assets as set forth below. The basis of the division and allocation is on
those findings made above and due to the fact that the Defendant has the greater ability to pay the
debts and accumulate additional assets in the future. The Court is convinced that the distribution
below is fair and equitable given the history and present circumstances of the parties.
The following is the Court's findings in regards to the distribution of the marital estate, debts
and the value of the asset.
TO THE PLAINTIFF:
ASSET
Home & 2 Water Shares
Furnishings in Her Possession
1992 Geo Metro
Travel Trailer
Snow Blower

VALUE
$ 125,000
5,000
2,000
1,500
750
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1,000
500
150

Two (2) Burial Plots
Tanning Bed
1987 Buick

$135,900

Total

AMOUNT

DEBTS

$ 5,313.00
5,500.00
500.00
4,900.00
480.00
150.00
500.00
1,500.00
700.00
1,100.00
358.00
5,000.00

Key Bank Note
Far West Bank (car loan)
Far West Bank Visa
First USA Credit Card
JC Penny Credit Card
Mervyn's Credit Card
Avco Financial
UCCA Credit Union
Dr. Reed Robinson (Dentist for children)
Charter Canyon Hospital
IHC Hospital
Douglas L. Neeley

3> 26,001.00

Total
Net proceeds to Plaintiff:
ASSETS:
LESS DEBTS:

$ 135,900
$ (26,001)

TOTAL NET PROCEEDS

$ 109,899.00

TO THE DEFENDANT:
ASSET
56 Acres & 11 Shares of
Water
Furnishings in Possession
Eight (8) Head Cows & Calves
Custom Made Trailer
Storage Trailer
1986 2-ton Dump Truck
Tractor

VALUE
$ 50,000
2,000
4,000
8,500
3,500
13,000
2,000
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MEMORANDUM DECISION. Case No. 964600705. Page 8
Swather
Bale Wagon
Bailer
Stock Trailer
Flat Bed Trailer
1978 1-ton Dump Truck
1990 Chevy 1/2-ton 4x4
1951 Chevy Pickup (collectors)
1962 Case Back-hoe
Airless Psint Spray Gun
Cement Mixer
Scaffolding
Various Tools (saws, nail
guns, power tools, etc.)
One-half (V2) Cattle Accounts
Jefferson Piolet Cash Value
Retirement Account at Merrill Lynch
Accounts Receivable

1,500
1,000
1,000
2,000
4,000
1,000
8,000
10,000
5,000
3,000
500
1,500
20,000
1,300
5,182
7,000
37,000
$191,982

Total
DEBTS

1995 State of Utah Corporate Taxes
1995 Federal Corporate Income Taxes
1996 State of Utah Corporate Income Taxes
Jones Paint & Glass
Anderson Lumber Company
M.C.I.
Christensen Brothers Rock Products
Johansen Sand & Gravel
Harwood Irrigation
Nephi Lumber
State of Utah Withholding Tax
Federal Withholding Tax
Far West Bank Note
State of Utah Worker's Compensation (est.)
American States Insurance
Jefferson Pilot
Ohio Casualty
1994 Federal Income Taxes
1994 State of Utah Income Taxes
1995 Federal Income Taxes

AMOUNT
$ 444.00
1,406.00
100.00
1,679.00
288.00
256.00
800.00
978.00
2,156.00
212.00
1,342.00
14,759.00
17,613.88
10,000.00
1,027.00
381.00
333.00
5,285.00
1,817.00
2,750.00
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MEMORANDUM DECISION. Case No. 964600705. Page 9
1995 State of Utah Income Taxes
1996 Federal Income Taxes
1996 State of Utah Income Taxes
Florence Kendall (for rent)
First Security Visa
Utah Valley Hospital
Afton Rasmussen (mother)
Ken Bench (appraisal on farm)
Sid Gilbert (preparation of taxes)
Howard, Lewis & Peterson

1,712.00
2,522.00
1,794.00
1,500.00
4,000.00
5,000.00
4,000.00
400.00
700.00
4,844.00

Total

$ 90,098.88

Net Proceeds to Defendant:
ASSETS:
DEBTS:

$191,982.00
$(90,098.88)

TOTAL NET PROCEEDS

$101,883.12

The Plaintiff should be awarded the home property and 2 shares of water free and clear of
any interest in the Defendant. The Defendant should execute a quit claim deed conveying his
interest in the following described property, together with the 2 shares of water:
Beginning at a point 20.00 chains East and 6.06 chains South of the
Northwest Corner of the Southwest Quarter of Section 11, Township 15
South, Range 3 East, Salt Lake Base and Meridian; thence South 64°11'
East along the South side of the County Road 5.87 chains, more or less,
thence South 61° West 2.80 chains, thence North 70°29' West 5.14 chains,
thence North 43°18* East 0.88 of a chain, thence North 35°48' West 2.91
chains, thence North 23°02' East 0.91 of a chain, thence South 65°3f East
2.64 chains to the point of beginning.
The Defendant is awarded the 56 acres of farm ground and 11 shares of water free and
clear of any interest in the Plaintiff. The Plaintiff should execute a quit claim deed conveying her
interest in and to the property, together with the 11 shares of water.
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The parties stipulated and the Court accepted and now adopts the distribution of certain
assets to the parties' children as follows:
ASSET
Horses:

"Babe"
"Flash"
"Socks"
Two (2) Four-Wheelers and trailer
Computer
Air-Hockey/Fooseball

AWARDED TO
Chase
Jake
Nate
To all boys
Chase
To all boys

The Defendant should be awarded all proceeds from the Lot Sweep Contract, the Livingston
Account and the R&D Livestock Accounts.
The Defendant should be awarded the cash value from the Jefferson Piolet Insurance
Policy and his Merrill Lynch retirement account.
The Plaintiff should be awarded her retirement accounts free of any interest in the
Defendant.
The Plaintiff should be responsible for any of her personal taxes, both State and Federal,
for the tax year 1997 and shall hold the Defendant harmless should there be any tax liability, and
the Plaintiff should be awarded any tax refund received from her personal 1997 taxes, both State
and Federal.
The Defendant should be responsible for any of his personal and/or business taxes, both
State and Federal, for the tax year 1997 and shall hold the Plaintiff harmless should there be any
tax liability, and the Defendant should be awarded any tax refund received from his personal and/or
business 1997 taxes, both State and Federal.
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MEMORANDUM DECISION. Case No. 964600705. Page 11
The Court finds that the Plaintiff has incurred reasonable and necessary costs and
attorneys fees in this matter.

The Plaintiff does not have sufficient income to meet these

obligations. The fees incurred by the Plaintiff were, in part, necessitated by the Defendant's failure
to cooperate in the discovery process. The Defendant has sufficient income to meet his fees as
well as pay a portion of the Plaintiffs fees. The Defendant should be ordered to pay $2,500.00 of
the Plaintiffs attorney fees in this matter.
The Plaintiffs counsel shall prepare Findings of Fact, Conclusions of Law and a
Supplemental Decree of Diyprce c o n s e n t with this Order.
DATED this / ^ ^ a v of

\H/MJ£

CERTIFICATE OF SERVICE
On June
1998, a copy of the above MEMORANDUM DE
of the following by the method indicated:
Addressee

Method (M=mail. P=in person. F=Fax)

Mr. Douglas L. Neeley
Attorney at Law
320 South 50 West 101-6
Ephraim, Utah 84627
Mr. Don R. Peterson
Attorney at Law
120 East 300 North
P.O. Box 1248
Provo, Utah 84603
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APPENDIX "B"

Supplemental Findings of Fact and Conclusions of Law (R. 350-361)
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DOUGLAS L. NEELEY 6290
Attorney for Plaintiff
320 South 50 West 101-6
Ephraim, UT 84627
Telephone: (435)283-5055

O. t}\tifth?

IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE COUNTY
STATE OF UTAH

ALISON JANE RASMUSSEN
Plaintiff.

:

SUPPLEMENTAL FINDINGS OF FACT
AND CONCLUSIONS OF LAW

:

vs.

:

Civil No. 964600705

REX B. RASMUSSEN

:

JUDGE LOUIS G. TERVORT

Defendant.

:

The above-entitled matter came before the Court on October 29,1997 and January 1998, the
Honorable Judge Louis G. Tervort presiding. The Plaintiff appeared in person and was represented
by Douglas L. Neeley. The Defendant appeared in person and was represented by Don R. Peterson.
The Court having previously bifurcated this matter and a Decree of Divorce was entered June 18,
1997, reserving all other issues for trial. The Court having heard sworn testimony from the parties,
having received other evidence, having heard argument of counsel, and having entered its
Memorandum Decision, and being otherwise fully advised in the premises, now makes and enters
its:
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FINDINGS OF FACT
1. The parties were married for twenty-four (24) years, having been married the 14th day of
February, 1973, in Provo, Utah.
2. The parties separated in July of 1996. Prior to the separation and for several months
thereafter, the Defendant paid $3,000.00 per month to the Plaintiff from which she would pay marital
debts and obligations.
3. The Plaintiff is a forty-one (41) year old female with moderate physical impairments,
having had a hip socket reconstructive operation in or about 1991. The Plaintiff also suffers from
a degenerative hip disease which continues to worsen and surgery is anticipated. The last time the
Plaintiff had such hip surgery, her recovery lasted about a year.
4. The Plaintiff has a high school education and has worked sparingly throughout the
marriage. The Plaintiff has worked, earning mostly minimum wage, at the Moroni Turkey Hatchery
and for the North Sanpete School District as an aide. The Plaintiff is currently employed at the
I.H.C. Sanpete Valley Hospital and earns $1,459.00 per month.
5. The Defendant is a forty-six (46) year old male with a bachelor's degree in business.
During the marriage, the Defendant has held contractor and real estate licenses. The Defendant has
been employed during the marriage in the real estate business, personnel manager, as a private
contractor, a land developer and cattle rancher. The Defendant has owned and operated several
businesses. At the time of the divorce the Defendant was a partner in a cattle raising partnership
with Mr. George Dyches called R&D Livestock.
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6. The Defendant's income has fluctuated throughout the parties' marriage. While living
in Utah County prior to 1991, the Defendant enjoyed a good income and was able to provide the
Plaintiff and the children a very comfortable living, an upscale home, businesses and apartments.
7. Since 1995 and to the present, the Defendant owns and operates his own construction
company known as Heritage Real Estate and Development, as well as being one of two partners in
R&D Livestock.
8. The Defendant has suffered from depression during the parties' marriage. In fact, the
Defendant failed to maintain any employment during part of 1994 due to his depression. During this
time, the Plaintiff used her retirement account at Merrill Lynch to support the family as well as
incurring credit card debt.
9. In 1996, the Defendant's business grossed $151,887.00, according to the 1996 corporate
tax return. In addition, the Defendant's individual income tax return showed he grossed $18,600.00
as his share of livestock sales from R&D Livestock in the same year.
10. The Defendant testified and the Court sofindsthat the Defendant was functioning at only
60% of his true capacity in 1996 due to his depression. The Defendant testified and the Court so
finds that he is now able to function and operate at close to his 100% normal capacity and is no
longer taking medications for depression as of October 1997.
11. The Defendant has been the primary income producer throughout the 24 year marriage.
The Defendant's ability to earn increased income in the future is much greater than the Plaintiffs
given his training, education and experience. The Plaintiff is presently earning an income that is

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

much less likely to increase particularly in light of her degenerative hip disease. The Plaintiffs
health problems will most likely impact her continued ability to earn and will certainly increase the
medical expenses she needs in the coming years.
12. The Defendant has been less than candid with the Court in regards to his income and
expenses. It is apparent to the Court that the Defendant uses his business account to meet his own
personal needs as well as those of his business. The Defendant has obviously used incomefromhis
business to further other speculative ventures and has lived at a standard of living well above that
of the Plaintiff since the parties' separation.
13. The Court finds that the Defendant is capable and has the ability to earn in excess of
$5,000.00 per month based upon his education, training and experience, and has done so in the past.
There has been no credible evidence presented to the Court that verifies or justifies attributing a
lower income figure to the Defendant.
14. On the other hand, the Court finds that the Plaintiff is living at a standard well below
what she enjoyed during the marriage and is in need of alimony from the Defendant, based upon her
expenses and present income.
15. The Plaintiff should be awarded and is entitled to alimony in the sum of $1,000.00
beginning March 1, 1998 and continuing each month thereafter for at least the length of the marriage
unless terminated by remarriage or further Court order.
16. There have been four (4) children born as issue of this marriage, with only Nicholas
Chase Rasmussen still a minor, having been born July 26, 1986.
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17. Both parties are fit and proper person to be awarded the care, custody and control of the
minor child. It is reasonable and proper that they be awarded joint custody, with the Plaintiff being
awarded primary and residential custody and the Defendant being awarded reasonable rights of
visitation. If the parties cannot resolve the issue of visitation, then the provisions of §30-3-35 of the
Utah Code Annotated shall apply.
18. Based upon the incomes of the parties above-mentioned, the Defendant should pay to
the Plaintiff the sum of $477.00 per month in and for child support beginning April 1, 1998 and
continuing thereafter until the minor child reaches 18 years of age or graduates from high school,
whichever occurs last.
19. The Plaintiff maintains health insurance for the benefit of the minor child. The Plaintiff
should be entitled to receive a credit against the base child support amount for one-half (Vi) of the
monthly medical insurance premiums actually paid for the benefit of the child of the parties, subject
to verification thereof.
20. Each party should pay one-half (Vi) of all non-covered medical, dental, orthodontic,
optometry, etc., expenses for said minor child.
21. The Defendant should pay the Plaintiff directly for child support and Universal Income
Withholding pursuant to UCA §62A-11-501 (1953) as amended does not apply at this time. This
income withholding procedure shall apply to existing and future payors. The issue of child support
arrearages should be reserved for future administrative or judicial determination.
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22. Because the Defendant has numerous tax deductionsfromhis corporation and his farm,
the Plaintiff should be entitled to claim the minor child for income tax purposes.
23. The parties accumulated numerous assets and debts during the marriage. The value of
the assets were disputed by the parties. It is clearfromthe evidence that the parties owned a family
home that was sold for $237,000.00 in December of 1996. The proceeds from the home were used
to pay off the debt on the home as well as the debt associated with the other farm ground owned by
the parties.
24. The remaining proceedsfromthe sale of the home were used to purchase a smaller home
and lot that the Plaintiff and minor child have resided in since December of 1996, which has a value
of$125,000.00.
25. The parties accumulated approximately 56 acres of farm ground in Sanpete County. The
Defendant submitted a Limited Appraisal report from Mr. Ken Bench dated May 30, 1997. The
appraisal report used comparable sales in 1992 and 1995 and found the value of the ground and
water to be $41,500.00. However, the Plaintiff submitted documentation and evidence that a portion
of the ground was purchased in 1989 from Christensen for $21,000.00. The remaining acreage was
purchasedfromNunley in 1994 for $35,000.00, for a total purchase price of $56,000.00.
26. The Court finds the value of the farm ground and water to be $50,000.00 which is a
compromise between the evidence presented by the parties but which the Court is convinced is the
fair market value.
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27. The Defendant sold 73 head of cattle during the pendency of this matter and received in
excess of $35,000.00 from the sale thereof that he has retained.
28. The parties have accumulated other items of property. The parties are in dispute as to
the values and distribution. The Court is convinced that the Defendant previously set a value on the
home, farm ground and equipment and businesses when he drafted his own financial statement.
29. The parties have also accumulated a large amount of debt during the marriage. The
Court has divided the debt and assets as set forth below. The basis of the division and allocation is
on those findings made above and due to the fact that the Defendant has the greater ability to pay the
debts and accumulate additional assets in the future. The Court is convinced that the distribution
below is fair and equitable given the history and present circumstances of the parties.
30. The following is the Court's findings in regards to the distribution of the marital estate,
debts and the value of the asset.
TO THE PLAINTIFF:
ASSET

VALUE

Home & 2 Water Shares
Furnishings in Her Possession
1992 Geo Metro
Travel Trailer
Snow Blower
Two (2) Burial Plots
Tanning Bed
1987Buick

$ 125,000
5,000
2,000
1,500
750
1,000
500
150

Total

$ 135,900
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AMOUNT

DEBTS
Key Bank Note
Far West Bank (car loan)
Far West Bank Visa
First USA Credit Card
JC Penny Credit Card
Mervyn's Credit Card
Avco Financial
UCCA Credit Union
Dr. Reed Robinson (Dentist for children)
Charter Canyon Hospital
IHC Hospital
Douglas L. Neeley

$5,313.00
5,500.00
500.00
4,900.00
480.00
150.00
500.00
1,500.00
700.00
1,100.00
358.00
5,000.00

Total

$26,001.00

Net proceeds to Plaintiff:
ASSETS:
LESS DEBTS:

$ 135,900
$ (26,001)

TOTAL NET PROCEEDS

$ 109,899.00

TO THE DEFENDANT:
ASSET
56 Acres & 11 Shares of
Water
Furnishings in Possession
Eight (8) Head Cows & Calves
Custom Made Trailer
Storage Trailer
1986 2-ton Dump Truck
Tractor
Swather
Bale Wagon
Bailer

VALUE
$ 50,000
2,000
4,000
8,500
3,500
13,000
2,000
1,500
1,000
1,000
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Stock Trailer
Flat Bed Trailer
1978 1-ton Dump Truck
1990 Chevy '/2-ton 4x4
1951 Chevy Pickup (collectors)
1962 Case Back-hoe
Airless Paint Spray Gun
Cement Mixer
Scaffolding
Various Tools (saws, nail
guns, power tools, etc.)
One-half {Vz) Cattle Accounts
Jefferson Piolet Cash Value
Retirement Account at Merrill Lynch
Accounts Receivable

2,000
4,000
1,000
8,000
10,000
5,000
3,000
500
1,500
20,000
1,300
5,182
7,000
37,000
$191,982

Total
DEBTS

1995 State of Utah Corporate Taxes
1995 Federal Corporate Income Taxes
1996 State of Utah Corporate Income Taxes
Jones Paint & Glass
Anderson Lumber Company
M.C.I.
Christensen Brothers Rock Products
Johansen Sand & Gravel
Harwood Irrigation
Nephi Lumber
State of Utah Withholding Tax
Federal Withholding Tax
Far West Bank Note
State of Utah Worker's Compensation (est.)
American States Insurance
Jefferson Pilot
Ohio Casualty
1994 Federal Income Taxes
1994 State of Utah Income Taxes
1995 Federal Income Taxes

AMOUNT
$ 444.00
1,406.00
100.00
1,679.00
288.00
256.00

800.00
978.00
2,156.00
212.00

1,342.00
14,759.00

17,613.88
10,000.00
1,027.00
381.00
333.00
5,285.00
1,817.00
2,750.00
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1995 State of Utah Income Taxes
1996 Federal Income Taxes
1996 State of Utah Income Taxes
Florence Kendall (for rent)
First Security Visa
Utah Valley Hospital
Afton Rasmussen (mother)
Ken Bench (appraisal on farm)
Sid Gilbert (preparation of taxes)
Howard, Lewis & Peterson

1,712.00
2,522.00
1,794.00
1,500.00
4,000.00
5,000.00
4,000.00
400.00
700.00
4,844.00

Total

$90,098.88

Net Proceeds to Defendant:
ASSETS:
DEBTS:

$191,982.00
$(90,098.88)

TOTAL NET PROCEEDS

$101,883.12

31. The Plaintiff should be awarded the home property and 2 shares of water free and clear
of any interest in the Defendant. The Defendant should execute a quit claim deed conveying his
interest in the following described property, together with the 2 shares of water:
Beginning at a point 20.00 chains East and 6.06 chains South of the
Northwest Corner of the Southwest Quarter of Section 11, Township 15
South, Range 3 East, Salt Lake Base and Meridian; thence South 64° 1V East
along the South side of the County Road 5.87 chains, more or less, thence
South 61° West 2.80 chains, thence North 70°29' West 5.14 chains, thence
North 43°18' East 0.88 of a chain, thence North 35°48f West 2.91 chains,
thence North 23°02' East 0.91 of a chain, thence South 65°31' East 2.64
chains to the point of beginning.
32. The Defendant is awarded the 56 acres of farm ground and 11 shares of water free and
clear of any interest in the Plaintiff. The Plaintiff should execute a quit claim deed conveying her
interest in and to the property, together with the 11 shares of water.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

33. The parties stipulated and the Court accepted and now adopts the distribution of certain
assets to the parties' children as follows:
ASSET
Horses:

"Babe"
"Flash"
"Socks"
Two (2) Four-Wheelers and trailer
Computei
Air-Hockey/Fooseball

AWARDED TO
Chase
Jake
Nate
To all boys
Chase
To all boys

34. The Defendant should be awarded all proceeds from the Lot Sweep Contract, the
Livingston Account and the R&D Livestock Accounts.
35. The Defendant should be awarded the cash value from the Jefferson Piolet Insurance
Policy and his Merrill Lynch retirement account.
36. The Plaintiff should be awarded her retirement accounts free of any interest in the
Defendant.
37. The Plaintiff should be responsible for any of her personal taxes, both State and Federal,
for the tax year 1997 and shall hold the Defendant harmless should there be any tax liability, and the
Plaintiff should be awarded any tax refund received from her personal 1997 taxes, both State and
Federal.
38. The Defendant should be responsible for any of his personal and/or business taxes, both
State and Federal, for the tax year 1997 and shall hold the Plaintiff harmless should there be any tax
liability, and the Defendant should be awarded any tax refund received from his personal and/or
business 1997 taxes, both State and Federal.
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39. The Court finds that the Plaintiff has incurred reasonable and necessary costs and
attorneys fees in tliis matter. The Plaintiff does not have sufficient income to meet these obligations.
The fees incurred by the Plaintiff were, in part, necessitated by the Defendant's failure to cooperate
in the discovery process. The Defendant has sufficient income to meet his fees as well as pay a
portion of the Plaintiffs fees. The Defendant should be ordered to pay $2,500.00 of the Plaintiffs
attorney fees in this matter.
40. Each party should be ordered to execute and deliver to the other such documents as are
required to implement the provisions of the Decree of Divorce entered by the Court.
CONCLUSIONS OF LAW
1. This Court has jurisdiction over the parties in this action and over the subject of this
action.
2. The Court concludes that all other issues have been resolved pursuant to the above
Findings of Fact which are, by this reference, fully incorporated herein as the Court's Conclusions
of Law, all of which should be and are hereby ratified and confirmed.
3. The findings recited above should be incorporated into the Order of the Court.
DATED this

7^

dav of

\J£^t<£lA-^

,1998.

At$£^tyfi
OUIS G. TERVORT
T COURT JUDGE
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APPENDIX "C"

Supplemental Decree of Divorce (R. 362-368)
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DOUGLAS L. NEELEY 6290
Attorney for Plaintiff
320 South 50 West 101-6
Ephraim, UT 84627
Telephone: (435)283-5055

iMm

IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE COUNTY
STATE OF UTAH
:

SUPPLEMENTAL DECREE
OF DIVORCE

vs.

:

Civil No. 964600705

REX B. RASMUSSEN

:

JUDGE LOUIS G. TERVORT

ALISON JANE RASMUSSEN
Plaintiff,

Defendant.

:

The above-entitled matter came before the Court on October 29,1997 and January 1998, the
Honorable Judge Louis G. Tervort presiding. The Plaintiff appeared in person and was represented
by Douglas L. Neeley. The Defendant appeared in person and was represented by Don R. Peterson.
The Court having previously bifurcated this matter and a Decree of Divorce was entered June 18,
1997, reserving all other issues for trial. The Court having heard sworn testimony from the parties,
having received other evidence, having heard argument of counsel, and having entered its
Memorandum Decision, and being otherwise fully advised in the premises, and having entered its
Supplemental Findings of Fact and Conclusions of Law, now, therefore,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED:

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

1. The Plaintiff is awarded alimony in the sum of $1,000.00 beginning March 1, 1998 and
continuing each month thereafter for at least the length of the marriage unless terminated by
remarriage or further Court order.
2. Both parties are awarded the care, custody and control of the minor child. The parties are
awarded joint custody, with the Plaintiff being awarded primary and residential custody and the
Defendant being awarded reasonable rights of visitation. If the parties cannot resolve the issue of
visitation, then the provisions of §30-3-35 of the Utah Code Annotated shall apply.
3. The Defendant is ordered pay to the Plaintiff the sum of $477.00 per month in and for
child support beginning April 1, 1998 and continuing thereafter until the minor child reaches 18
years of age or graduates from high school, whichever occurs last.
4. The Plaintiff is entitled to receive a credit against the base child support amount for onehalf {Vi) of the monthly medical insurance premiums actually paid for the benefit of the child of the
parties, subject to verification thereof.
5. Each party is ordered to pay one-half (Vi) of all non-covered medical, dental, orthodontic,
optometry, etc., expenses for said minor child.
6. The Defendant is ordered to pay the Plaintiff directly for child support and Universal
Income Withholding pursuant to UCA §62A-11-501 (1953) as amended does not apply at this time.
This income withholding procedure shall apply to existing and future payors. The issue of child
support arrearages is reserved for future administrative or judicial determination.
7. The Plaintiff is entitled to claim the minor child for income tax purposes.
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8. The Plaintiff is awarded the following personal property:
ASSET

VALUE

Home & 2 Water Shares
Furnishings in Her Possession
1992 Geo Metro
Travel Trailer
Snow Blower
Two (2) Burial Plots
Tanning Bed
1987Buick

$ 125,000
5,000
2,000
1,500
750
1,000
500
150

Total

$ 135,900

9. The Plaintiff is ordered to pay the following debts and obligations and hold the Defendant
harmless therefrom:
DEBTS

AMOUNT

Key Bank Note
Far West Bank (car loan)
Far West Bank Visa
First USA Credit Card
JC Penny Credit Card
Mervyn's Credit Card
Avco Financial
UCCA Credit Union
Dr. Reed Robinson (Dentist for children)
Charter Canyon Hospital
IHC Hospital
Douglas L. Neeley

$5,313.00
5,500.00
500.00
4,900.00
480.00
150.00
500.00
1,500.00
700.00
1,100.00
358.00
5,000.00

Total

$26,001.00
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10. The Defendant is awarded the following personal property:
ASSET

VALUE

56 Acres & 11 Shares of
Water
Furnishings in Possession
Eight (8) Head Cows & Calves
Custom Made Trailer
Storage Trailer
1986 2-ton Dump Truck
Tractor
Swather
Bale Wagon
Bailer
Stock Trailer
Flat Bed Trailer
1978 1-ton Dump Truck
1990 Chevy ^-ton 4x4
1951 Chevy Pickup (collectors)
1962 Case Back-hoe
Airless Paint Spray Gun
Cement Mixer
Scaffolding
Various Tools (saws, nail
guns, power tools, etc.)
One-half (14) Cattle Accounts
Jefferson Piolet Cash Value
Retirement Account at Merrill Lynch
Accounts Receivable

$ 50.000

Total

$191,982

2,000
4,000
8,500
3,500
13,000
2,000
1.500
1,000
1,000
2,000
4,000
1,000
8,000
10,000
5,000
3,000
500
1,500
20,000
1,300
5,182
7,000
37,000

11. The Defendant is ordered to pay the following debts and obligations and hold the
Plaintiff harmless therefrom:
DEBTS
1995 State of Utah Corporate Taxes

AMOUNT
$ 444.00
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1995 Federal Corporate Income Taxes
1996 State of Utah Corporate Income Taxes
Jones Paint & Glass
Anderson Lumber Company
M.C.I.
Christensen Brothers Rock Products
Johansen Sand & Gravel
Harwood Irrigation
Nephi Lumber
State of Utah Withholding Tax
Federal Withholding Tax
Far West Bank Note
State of Utah Worker's Compensation (est.)
American States Insurance
Jefferson Pilot
Ohio Casualty
1994 Federal Income Taxes
1994 State of Utah Income Taxes
1995 Federal Income Taxes
1995 State of Utah Income Taxes
1996 Federal Income Taxes
1996 State of Utah Income Taxes
Florence Kendall (for rent)
First Security Visa
Utah Valley Hospital
Afton Rasmussen (mother)
Ken Bench (appraisal on farm)
Sid Gilbert (preparation of taxes)
Howard, Lewis & Peterson
Total

1,406.00
100.00
1,679.00
288.00
256.00
800.00
978.00
2,156.00
212.00
1,342.00
14,759.00
17,613.88
10,000.00
1,027.00
381.00
333.00
5,285.00
1,817.00
2,750.00
1,712.00
2,522.00
1,794.00
1,500.00
4,000.00
5,000.00
4,000.00
400.00
700.00
4,844.00
$90,098.88

12. The Plaintiff is awarded the home property and 2 shares of water jfree and clear of any
interest in the Defendant. The Defendant is ordered to execute a quit claim deed conveying his
interest in the following described property, together with the 2 shares of water:
Beginning at a point 20.00 chains East and 6.06 chains South of the
Northwest Corner of the Southwest Quarter of Section 11, Township 15
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South, Range 3 East, Salt Lake Base and Meridian; thence South 64° 1 lf East
along the South side of the County Road 5.87 chains, more or less, thence
South 61° West 2.80 chains, thence North 70°29f West 5.14 chains, thence
North 43°18' East 0.88 of a chain, thence North 35°48' West 2.91 chains,
thence North 23°02' East 0.91 of a chain, thence South 65°31? East 2.64
chains to the point of beginning.
13. The Defendant is awarded the 56 acres of farm ground and 11 shares of water free and
clear of any interest in the Plaintiff. The Plaintiff is ordered execute a quit claim deed conveying her
interest in and to the property, together with the 11 shares of water.
14. The following assets are awarded to the parties' children as follows:
ASSET
Horses:

"Babe"
"Flash"
"Socks"
Two (2) Four-Wheelers and trailer
Computer
Air-Hockey/Fooseball

AWARDED TO
Chase
Jake
Nate
To all boys
Chase
To all boys

15. The Defendant is awarded all proceeds from the Lot Sweep Contract, the Livingston
Account and the R&D Livestock Accounts.
16. The Defendant is awarded the cash value from the Jefferson Piolet Insurance Policy and
his Merrill Lynch retirement account.
17. The Plaintiff is awarded her retirement accounts free of any interest in the Defendant.
18. The Plaintiff is responsible for any of her personal taxes, both State and Federal, for the
tax year 1997 and shall hold the Defendant harmless should there be any tax liability, and the
Plaintiff is awarded any tax refund received from her personal 1997 taxes, both State and Federal.
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17. The Defendant is responsible for any of his personal and/or business taxes, both State
and Federal, for the tax year 1997 and shall hold the Plaintiff harmless should there be any tax
liability, and the Defendant is awarded any tax refund received from his personal and/or business
1997 taxes, both State and Federal.
18. The Defendant is ordered to pay $2,500.00 of the Plaintiffs attorney fees in this matter.
19. Each party is ordered to execute and deliver to the other such documents as are required
to implement the provisions of the De^se^ of Divorce entered by the Court.
DATED this

/t f] day of

^>L'Y:A

^

1998.
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